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This is a declaratory judgnent action initiated by the
City of Cleveland to determ ne whether the agreenments it had with
Bradl ey County concerning the division of one-half of the Local
Option Revenue Tax were terminable. The Gty al so sought its
share of various Capital Qutlay Notes issued by Bradl ey County

for educational purposes.

. FACTS



The 1963 Local Option Revenue Act! authorized a county
to levy a local sales tax on all retail sales within the county.
Bradl ey County levied a |ocal sales tax of 2.25% This tax has
been coll ected by the State of Tennessee, for distribution to
Bradl ey County and the Gty by the Comm ssioner of Revenue for

the State of Tennessee since 1967.

T.C. A 67-6-712 provides for one-half of the proceeds
to be distributed in the sanme manner as the county property tax
for school purposes. The second one-half is to be distributed
according to where the tax was collected, either inside the Gty
limts or outside in Bradley County. T.C A 67-6-712(a)(2) (0O
authorizes a county and city to enter into a contract to provide
for other distribution of the second one-half of the tax

col | ecti ons.

On March 7, 1967, the Board of Mayor and Comni ssioners
of the City held a special called neeting dealing solely with the
i ssue of whether to enter into an agreenment whereby the second
one-half of the collected tax receipts would be distributed in
the sane manner as the county property tax for school purposes.

At that time nost of the collected tax receipts would be
collected outside the City limts. The Notice and Wi ver of Cal
Meeting was signed by all the Comm ssioners and the Mayor. The

resol uti on was unani nously adopted and was signed by the Mayor.

On May 10, 1967, Bradley County and the City entered
into a Contract for the distribution of the other one-half of the
| ocal sales tax receipts. The contract in pertinent part

provides for distribution as foll ows:

T.C.A. 67-6-701, |



1. One-half of the net proceeds fromthe | ocal sales
tax received by Bradley County fromthe State of
Tennessee shall be used exclusively for school purposes
and shall be appropriated to Bradley County and the
City of Cleveland for school operational purposes as
provided in T.C A 67-3052(1).

2. The remmining one-half of the net proceeds fromthe
| ocal sales tax received by Bradley County fromthe
Departnent of Revenue of the State of Tennessee, being
that portion distributable according to Section 67-
3052(2) of Tennessee Code Annotated, shall be

di stributed between Bradley County and the Gty of

Cl evel and by reversing the percentages in Paragraph 1
herein and distributing the same to the Gty of

Cl evel and and Bradl ey County in accordance with the
reverse percentages of Paragraph 1.

3. This formula for the distribution of the second
one-half of the net proceeds fromthe | ocal sales tax
shall be used to distribute the sane until such tine as
the average daily attendance of children in the two
school systens shall reach 50% percent for each system
at and fromwhich tine the second one-half of said
proceeds shall be distributed by each system taking
the sane per cent as it received in distribution of the
first one-half of said proceeds.

An anendnent to the Contract was authorized by a
resolution of the Board of Mayor and Commi ssioners of the Gty,
at a regular neeting held on January 10, 1972. On February 21,
1972, the parties entered into an Anendnent to the Contract,

agreeing that the funds froman additional sales tax to be |evied

in Bradl ey County woul d continue to be divided in accordance with



the original Contract. It was signed by the Mayor. The City’s

Charter? was silent as to the power to contract.

Bradl ey County entered into a Contract for
Adm ni stration of the Bradl ey County Local Sales and Use Tax with
t he Departnent of Revenue of the State of Tennessee. The
Contract was effective as of June 1, 1967,° and provided for its

termnation in paragraph 7.4

The City’'s Charter, which was in effect during the relevant time
period, provided as follows:

Article 4

Legi sl ative body to be Board of Mayor and conm ssi oners

The | egislative power of The City of Clevel and shall be exercised

by the Board of Mayor and conmm ssioners el ected under the

provi sions of the charter of said City.

* * *

Article 18

General Ordi nance Power

The Board of Mayor and Conm ssioners shall have such power and

authority to pass all bylaws and ordi nances necessary to enforce

the powers herein granted as is not inconsistent with the

Constitution and |aws of the United States, the State of

Tennessee, or the provisions of this chapter

Article 19

Passage of Ordi nances and Resol utions

The style or introductory clause of all ordinances shall be: “Be
it ordained by the Board of Mayor and Comm ssioners of The City of
Cl evel and.”

Every ordi nance and resolution upon final passage shall be signed
in open meeting by the Mayor or Mayor pro tem and at |east one

ot her Comm ssioner, and it shall thereupon be delivered to the
City Clerk, whose duty it shall be to copy it in a book to be kept
for that purpose, together with the signature of the Mayor and
conm ssi oners.

It was executed by the parties on June 13, 1967
7. CANCELLATI ON OF CONTRACT. It is understood and agreed that this

contract may be cancel ed upon the occurrence of any one of the followi ng
events:

a. The Department or County may give the other party six month’s notice
that it no longer desires the agreement to be effective.
b. The Department shall have the right to cancel this agreement inmediately

upon any breach by the County of any provision of this agreenment, or of
any provision contained in the statute, resolution of adoption, rules
and regul ations pertaining thereto, or the terns of this agreenent. In
the event of such cancellation by the Department, the Departnent’s
obligation shall extend only to make collection of the local tax for the
remai nder of the current month, and make to the county a proper
distribution with respect to such collection

c. The resolution imposing the local sales or use tax shall be repeal ed, as
provided for in Section 67-3055, T.C.A
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The Gty filed suit against Bradl ey County contendi ng
that if the proceeds had been distributed in accordance with
T.C A 67-6-712(a)(2)(B), rather than according to the Contract
and the Amendnent, the City clains that it would have received

fromthe sales tax collections the follow ng additional anounts:

FI SCAL YEAR |ADDI TI ONAL REVENUES
1992- 1993 $ 668, 518
1993- 1994 798, 007
1994- 1995 992, 430
1995- 1996 967, 693

TOTAL $ 3,417,646

The City sought to have the trial court determ ne that
the Contract was ultra vires or as an alternative that the
Contract did not contain a term nation clause and consequently it
was a Contract in perpetuity and therefore against public policy.
If the trial court so found, then the City would be able to
termnate the Contract, which was it ultinmate goal so that nore
nonies would flowinto its coffers under the statutory division

of the second one-half of the tax proceeds.

B. THE CAPI TAL QUTLAY NOTES

Begi nning in 1989, Bradley County issued Capital CQutlay
Not es for educational purposes pursuant to T.C A 9-21-101, et
seq. the Local Governnent Public Qbligations Law. Each of the
Not es were issued pursuant to resolutions of Bradley County
Commi ssion. In each resolution, Bradley County “pledged its

taxi ng power as to all taxable property in Bradley County,



Tennessee for the purpose of providing funds for the paynent of

t he princi pal

and interest on the notes.”

DATE PURPCSE AMOUNT
2/20/89 |Valley View School Project |$ 262,000
9/ 18/ 89 |Various School Projects 500, 000
1/25/91 | School Capital Projects 750, 000
9/01/92 | School Buses 102, 000
2/ 26/ 93 | School Capital Projects 775, 000
6/ 29/ 93 | School Capital Projects 3, 500, 000
12/ 05/ 94 | School Capital projects 600, 000

TOTAL $ 6,489, 000

Bradl ey County repaid the Notes fromtax revenues

collected on all property in Bradley County, including property

inside the corporate limts of the City. None of the proceeds of
the Notes was designated by Bradley County for the use of the

school s operated by the Gty.

T.C. A 49-3-1001, et seq., grants counties the
authority to issue bonds for educational purposes. Fromthe
proceeds of any borrow ng for school purposes, T.C A 49-3-

1001(b) (1) requires the trustee of Bradley County to pay over to

the City the anmount of funds in the sane ratio as the average
daily attendance between the City’'s school system and the Bradl ey

County School System During the years in which the Notes were

i ssued by Bradley County, the applicable average daily attendance
of students in the City's School System as a percentage of the

total enrollment of students in Bradley County was as foll ows:



ADA PERCENTAGE
YEAR CTy CouNTY
1986-87 32.48% 67.52%

1987-88 31.81% 68.19%
1988-89 32.27% 67.73%
1989-90 32.34% 67.66%
1990-91 32.33% 67.67%
1991-92 32.90% 67.10%
1992-93 32.99% 67.01%
1993-94 33.62% 66.38%
1994-95 33.61% 66.39%
1995-96 33.98% 66.02%

The City contended that it was entitled to $2,128. 995,

which is its share of the funds based on the ADA in its school s.

YEAR [ GRGSS AMOUNT ADA PERCENTAGE aTY S SHARE
CaTY COUNTY
1987-88| $ 262, 000 31. 81% 68. 19% $ 83,342
1988- 89 500, 000 32. 27% 67. 73% 161, 350
1989-90 750, 000 32. 34% 67. 66% 242, 550
1990-91 102, 000 32. 339 67.67% 33, 558
1991-92 4,275, 000 32. 90% 67.10% 1, 406, 475
1992-93 600, 000 32. 99% 67.01% 201, 720
TOTALS| $ 6, 489, 000 $ 2,128,995

1. HOLDING OF THE TRI AL COURT

Both parties filed notions for summary judgnents based
upon the facts stated above and their respective theories.
Chancel lor Earl H Henley, sitting by interchange, found in
regard to the declaratory judgnment portion of the conplaint that
Bradl ey County’s notion for sunmary judgnment shoul d be granted.
The trial court found that the Contract was not ultra vires.

Mor eover, Chancel |l or Henl ey declared that the Contract was not a
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Contract in perpetuity and that paragraph 3 of the Contract dated
May 10, 1967, set a specific tine or event that triggered

term nation of the Contract and the 1972 Amendnent. Accordingly,
the Contract was not term nable by the City and should remain in

full force and effect according to the Contract’s terns.

As to the noney judgnent portion of the conplaint,
Chancel | or Henley found that the City's notion for sunmary
judgment should be granted. He entered a judgnent in favor of
the City against Bradley County in the anmpbunt of $2,128, 995.

This anobunt was the Gty s pro rata share of the aggregate anount

of Notes issued by Bradl ey County for educational purposes.

The City appeal ed the portion of the judgnent granting
Bradl ey County’s notion for sunmary judgnent concerning the
Contract and the Amendnent. Bradley County appeal ed the portion
of the final judgnent denying Bradley County’s notion to dismss
and granting the GCity’'s notion for sumary judgnent on the noney

j udgnment portion of the Conplaint.

1. | SSUES

Each party presents one nain issue with many sub-issues

for our consideration.

The Gty primarily contends that the trial judge was in
error in holding that the Contract and its subsequent Anmendnent
concerning the disposition of a portion of the Local Option Sal es
Tax contained a specific time or event that triggered term nation
of the Contract; therefore, the Contract was not in perpetuity

and term nable by the Cty.



Bradl ey County, however, clains that the Chancell or
Henley was in error in his granting the City’s Mtion for Summary
Judgnent as to the noney judgnent portion of the Conplaint and in
entering a judgnment awarding the City its pro rata share
(%2, 128,995) of the aggregate anount of the Notes issued by

Bradl ey County for educational purposes.

V. LAW AND DI SCUSSI ON

Both of the awards by the Chancellor in this matter
wer e based on notions for summary judgnent. Since a notion for
sunmary judgnment involves only a question of |law, no presunption
of correctness attaches to the Chancellor’s decision. CQur
standard of review of a trial court's grant of sunmary judgnent

is well-settl ed:

Tenn. R Civ.P. 56.03 provides that sunmary judgnment is
only appropriate where: (1) there is no genuine issue
with regard to the nmaterial facts relevant to the claim
or defense contained in the notion, Byrd v. Hall, 847
S.W2d 208, 210 (Tenn. 1993); and (2) the noving party
is entitled to a judgnment as a natter of |aw on the
undi sputed facts. Anderson v. Standard Register Co.,
857 S.W2d 555, 559 (Tenn. 1993). The noving party has
t he burden of proving that its notion satisfies these
requi renents. Downen v. Allstate Ins. Co., 811 S.W2d
523, 524 (Tenn. 1991). Wen the party seeking sunmmary
j udgnment nakes a properly supported notion, the burden
shifts to the nonnmoving party to set forth specific
facts establishing the existence of disputed, material
facts which nust be resolved by the trier of fact.
Byrd, 847 S.W2d at 215.

Nel son v. Martin, 958 S.W2d 643, 646-647 (Tenn. 1997).

W shall view the record in this matter in the |ight of

t hose requirenents.



A. The Contract and Amendnent were U tra Vires.

The first sub-issue proffered by the Gty is that the
Contract and Anendnent are ultra vires because they were
aut hori zed by Resol ution and not Ordinance as required by the
Cty's Charter and were not adopted in accordance with the

provi sions of the Charter.

MeQuillin Mun. Corp. 8 15.01, Definitions (3rd Ed.)
p. 54, defines the term “ordi nance” as designating “a |ocal |aw of
a muni ci pal corporation, duly enacted by the proper authorities,
prescribing general, uniform and permanent rules of conduct,
relating to the corporate affairs of the nmunicipality...The
passage of an ordinance is, of course, a legislative act, a
| egi sl ative function, and equivalent to |legislative action.” An
ordi nance prescribes sone permanent rule of conduct or
governnent, to continue in force until the ordinance is

repeal ed. ®

A resolution can be any type of non-legislative action
and in effect enconpasses all actions of the nunicipal body other
than ordinances. It deals with matters of a special or tenporary
character and is sinply an expression of opinion or mnd or
policy concerning sone particular itemof business conmng within
the legislative body's official cognizance, ordinarily
mnisterial in character and relating to the adm nistrative

busi ness of the nunicipality.?®

McQuillin Mun. Corp. 8§ 15.02, Resolutions and Ordi nances Distinguished
(3rd Ed.)
McQuillin Mun. Corp. § 15.02, Resolutions and Ordi nances Di stingui shed;

§ 15.08, Nature, Requisites and Operation of Municipal Ordinances (3rd Ed.).
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Resol utions need not be, in the absence of some express

requirenent, in any set or particular form Julian v. Myor,

Councilnmen & Citizens of Liberty City of Liberty, 391 S.W2d 864

(Mb. 1965); McQuillin Mun. Corp. 8 15.08, Nature, Requisites and
OQperation of Minicipal Odinances, (3rd Ed.). A resolution,
particularly when used to express a mnisterial act, need not
partake of any definite formand need not be a witten

instrunent. Steward v. Rust, 221 Ark. 286, 252 S.W2d 816

(1952).

"Under Tennessee |aw, a mnunicipal action may be
declared ultra vires for either of two reasons: (1)
because the action was wholly outside the scope of the
city's authority under its charter or a statute, or (2)
because the action was not undertaken consistent with
the mandatory provisions of its charter or a statute.”

Gty of Lebanon v. Baird, 756 S.W2d 236, 241 (Tenn. 1988).

We have conducted an exhaustive review of the Charter
as it was in 1967 and 1972." The Charter is totally silent as to
the nethod of passing a resolution and as to the power to

contract.?®

Since then, the City of Cleveland has a new form of governnent and a
new Charter. The new Charter specifically provides that before the City of
Cl evel and can contract it nmust pass an ordinance to do so

Article 1 of the Charter provides for the Town of Cleveland to be a
“body politic and corporate” and gives the City the general powers to receive,
hol d and di spose of personal property.

Article 5 requires the menbers of the Board of Mayor and Conm ssioners
to hold regular monthly nmeetings. It is silent as to any called nmeetings.
However, Article 20, which deals with franchise ordi nances, says that a
franchi se ordi nance cannot be passed except on three readings with “not nore
than one reading at the same meeting, or on any reading at any but a regular
meeting.” This inplicitly indicates that there may be called or specia
meet i ngs.

Article 18 gives to the Board of Mayor and Comm ssioners the power to
pass all by-laws and ordi nances necessary to enforce the powers in the

Charter. There is no mention of resolutions.
Article 19 details the passage of ordinances, bills, and by-laws. VWhile
it cites “resolutions” in its heading, there is no reference to resolutions in

the body of the article.
Article 21 enumerates the m scell aneous powers and authority
1111 of the Board of Mayor and Conmi ssioners. The power to contract is

11



Mor eover, 19 Tenn. Juris., Minicipal Corporations, 8

70, states the foll ow ng:

In determ ning the extent of the power of a
muni ci pal corporation to nmake contracts, and in
ascertaining the node in which the power is to be
exerci sed, the inportance of a careful study of the
charter or incorporating act and of the general
| egislation of the state on the subject, if there be
any, cannot be too strongly urged. Were there are
express provisions on the subject, these will, of
course, neasure, as far as they extend, the authority
of the corporation. The power to nmake contracts, and
to sue and be sued thereon, is usually conferred in
general termnms in the incorporating act. But where the
power is conferred in this manner, it is not to be
construed as authorizing the making of contracts of al
descriptions, but only such as are necessary and usual,
fit and proper, to enable the corporation to secure or
to carry into effect the purposes for which it was
created; and the extent of the power w || depend upon
t he other provisions of the charter prescribing the
matters in respect of which the corporation is
authorized to act. To the extent necessary to execute
t he special powers and functions with which it is
endowed by its charter, there is, indeed, an inplied or
incidental authority to contract obligations, and to
sue and be sued in the corporate nane.®

The general rule is that where a charter conmts the
decision of a matter to the council or |egislative body al one,
and is silent as to the node of its exercise, the decision may be

evi denced by resolution. Eichenlaub v. Gty of St. Joseph, 113

Mb. 395, 21 S. W 8 (1893); Keenan & Wade v. City of Trenton,

130 Tenn. 71, 168 S.W 1053 (1914). The rul e unquestionably is
applicable to the performance of a mnisterial act or

adm ni strative business of a nunicipality. |If there is not
general provision a charter outlining what nust be done by

ordi nance, and the charter does provide that sonme particul ar

t hi ngs shall be done by ordinance, the inplication is that

not mentioned.

Mayor of City of Nashville v. Sutherland, 92 Tenn. 335, 21 S.W 674
(1893); Crocker v. Town of Manchester, 178 Tenn. 67, 156 S.W 2d 383 (1941).
[footnote in original.]
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matters which are not specifically required to be dealt with by

ordi nance nmay be dealt with otherw se.?

Under the facts of this case, the nunicipal action was
not outside the scope of the City's authority because T.C A 67-
6-712(a)(2)(C) provides that a county and city may contract to
provide for other distributions of the one-half of the proceeds,
which is not allocated to school purposes. Since the Charter was
silent as to the contracting power of the Cty, but was specific
I n other instances, we deduce that the Cty s mayor had the
authority to enter into the Contract with Bradl ey County, since
it was for a systemof free schools and at that tinme was in the

City's best interest. 19 Tenn. Juris., Minicipal Corporations,

§ 89 (1985). W find no nmerit inthe Gty of Ceveland s

assertion that the Contract is ultra vires.

Secondly, the City argues that if the Contract is found
not to be ultra vires then the termof the Contract is in
perpetuity for there is no termnation clause in the Contract.
Bradl ey County takes the position that even if the Contact
between the City and Bradl ey County contains no term nation
provi sion, then the contract between Bradl ey County and the State
does and it was incorporated into the Contract between Bradl ey
County and the Gty. W do not need to address that issue,
however, because we are in agreenment with the trial court that
par agraph 3 of the Contract contains the Contract’s term nation
provi sions. Paragraph 3 of the Contract provides that when the
average daily attendance of children in the two school systens

reaches fifty percent for each systemthen the distribution of

McQui I I'in Munici pal Corporations, 8§ 15.06, Nature, Requisites and
Operation of Municipal Ordinances (3rd Ed. Revised).
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t he proceeds would revert back to the division provided in the
Code. The Contract contains no provision for a continuation of
the division of proceeds after the point that the ADA equals 50%
That is, if the ADA at the City' s schools the year after the 50-
50 year go to 60% the City does not receive 60% of the second
hal f of the tax proceeds. There is no further provision in the
Contract for the Contract to continue in effect in any manner.

At this point, in order to deviate fromthe Code provisions, a
new contract woul d have to be negoti at ed. We find that the
Chancel l or was correct in his holding that paragraph 3 was the

Contract’s term nation cl ause.

Thirdly, the Gty argues that the trial court’s
decision is against public policy in that future city counci
menbers would be tied to a contract relating to governnent
matters. I n support of its position the Gty quotes from

Shel byville v. State ex rel. Bedford County, 220 Tenn. 197, 415

S.W2d 139, 145 (1967) as foll ows:

Thus, where the contract involved relates to
governnental or legislative functions of the counsel,
or involves a matter of discretion to be exercised by
t he council unless the statute conferring power to
contract clearly authorizes the council to nmake a
contract extending beyond its own term no power of the
council so to do exists.

We do not agree, however, because our Tennessee
Legi sl ature was the enmpowering authority which granted the right
to contract one-half of the proceeds of the |ocal tax revenues.
The Tennessee | egislature also enacted T.C A 7-51-903 pertaining

to long-termcontracts, which provides:

Except as otherw se authorized or provided by |aw,
muni ci palities are hereby authorized to enter into
| ong-termcontracts for such period or duration as the

14



muni ci pality may determ ne for any purpose for which
short-term contracts not extending beyond the term of
t he nenbers of the governing body could be entered;
provi ded, that the provisions of 8§ 7-51-902 shal
govern the periods or terns of contracts, |eases, and
| ease- purchase agreenents with respect to capital

i mprovenent property.

Qur Supreme Court in 1985 addressed this issue in
Washi ngt on County Board of Education v. NarketAnerica, 693 S . W2d

344 (Tenn. 1985). The City’'s argunent is basically the sane as

was that of the plaintiff in Washington County Board of

Education. Justice Drowota opi ned:

After carefully considering the respective
argunents of counsel and the relevant |egal
authorities, this Court is of the opinion that the
contract entered into between Market Anrerica, Inc. and
t he Washi ngton County Board of Education is valid and
bi ndi ng upon both parties. Because of the inportance of
the issues in this case to | ocal governnents, we are
conpel led to el aborate on our reasons for this
concl usi on.

* * *

Plaintiff's argunent that Chapter 186 of the
Public Acts of 1983 acknow edged that counties were
W t hout authority to enter into long-termcontracts
prior to that legislation is not supported by the
| egislative history. Senator Cohen and Representative
Burnett, the Senate and House sponsors of the bill,
indicated that the bill "only clarifies what cities
could al ways do." One sponsor further stated that the
| egislation was intended to clarify the lawin this
area because an opinion of the Attorney General had
suggested that counties |acked the capacity to enter
into contracts requiring paynents beyond the current
fiscal year. The new | egislation and the debate
concerning it illustrates that the |egislature never
intended that Chapter 2 of Title 49 serve as a
[imtation upon the authority of counties to enter into
| ong-term contracts.

Washi ngton County Board of Education, at 348-349. W also find

that a valid Contract exists between the City and Bradl ey County.
The City having received the benefit of its bargain in the early
years of the Contract period, is obligated to honor its Contract

with Bradl ey County during the period when Bradley County is
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receiving its benefit. The GCity’'s argunent falls far short of

convincing us of any nerit in its position on this issue.

Fifthly, the City argues that since Article 20 of the
Charter limts the power of the City to grant a franchise to only
20 years that therefore the Contract at issue here is void. By
its own wording, Article 20 deals specifically with franchi ses
and not to the disbursenent of the | ocal tax revenues at issue
here. Again, we find no nerit in the Gty s argunents on the
Contract interpretation portion of this matter and affirmthe

Chancellor’s decision on this issue in toto.

B. AFFI RVATI VE DEFENSES FOR THE MONEY DEBT

At the outset of our discussion we wl| address Bradl ey
County’s affirmative defenses that the Gty s conplaint should be
di sm ssed because (1) the trial court did not have jurisdiction
because of the City's failure to file a petition for wit of
certiorari, and, (2) because the Cty failed to nake all persons
who have or claimany interest parties of this proceedi ng; and,
(3) the statute of limtations codified at T.C A 28-3-109
mandat es the di sm ssal of the declaratory judgnent action and

clainms on any capital outlay notes issued before 1991.

W will first address the issue of the City's filing a
declaratory judgnent rather than a wit of certiorari. |In Fallin

v. Knox County Board of Conm ssioners, 656 S.W2d 338 (Tenn. 1983)

the Suprene Court held that T.C A 27-9-101, et seq., is not
appl i cable unless there is a judicial or quasi judicial

determi nation by the governnental board involved. The court,
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treating the issue before it as one for declaratory judgnent,

quoted with approval from Holdredge v. City of O eveland, 218

Tenn. 239, 402 S.W2d 709 (1966) as foll ows:

The renedy by certiorari provided in T.C A 27-
901, et seq., “was intended to have application only in
a review of an order or judgnent rendered after a
hearing before a board or comm ssion.” Stockton v.
Morris & Pierce, 172 Tenn. 197, 110 S.W2d 480 (1927).
402 S.W2d at 712.

We are convinced the validity of the ordinance
amendi ng the zoning ordi nance may be tested under our
Decl aratory Judgnment Act and that certiorari is not the
excl usive renedy. 402 S.W2d at 713-14.

Fallin, at p. 341-342.

The i ssues before us here are not judicial or even

gquasi judicial determnations and therefore, T.C A 27-9-101, et

seq., does not apply.

Bradl ey County next clainms that all parties necessary

to this suit are not before this Court. Relying upon Huntsville

Uility District of Scott County v. General Trust Co., 839 S. W

2d 397, 400 (Tenn. App. 1992), Bradley County then argues that the
Conpl ai nt shoul d have been di sm ssed because all necessary

persons were not before the court. W disagree.

Al'l of the capital outlay notes have been repaid by
Bradl ey County, therefore, the City's Board of Education and the
Bradl ey County School Board are not necessary or proper parties.
The trustee of Bradley County is not a party to either the
contract or the anendnent. No party is declaring that the

capital outlay notes were inproperly issued or that the Local
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Public Obligations Act is unconstitutional. As in any contract
action the parties to the contract are necessary parties, and the
parties to the contract and the amendnment are before the court.

There is no nerit to this argunent.

Bradl ey County’s third affirmative defense pertains to
the statute of limtations codified at T.C A 28-3-109. It

relies upon Ferguson v. Peoples National Bank of Lafollette, 800

S.W2d 181, (Tenn. 1990). 1In this matter, however, T.C A 28-3-
109 has no application to either the Conplaint for declaratory
j udgnment and/or the Conplaint for noney debt by the Cty. Gty of

Maryville v. Blount County, filed on January 6, 1993, an

unreported opinion of our Court, held that a municipality acts as
an armof the state and is exenpt fromthe statute of limtations
when it seeks to recover |ocal education fundi ng which shoul d
have been allocated to it pursuant to state education

| egislation. Bradley County’s argunment on this issue also fails.

C. CAPITAL OUTLAY NOTES

Bradl ey County denies that it should share the proceeds
of the Capital CQutlay Notes, which were issued for educational
pur poses and decl ares that summary judgnent is inappropriate.
Bradl ey County clains that the Notes were issued pursuant to the
Local Governnment Public Qbligations Act,' which does not require

a sharing of the proceeds.

T.C. A 29-21-101, |
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Its argunent is predicated upon three cases: (1) GQffee

v. Crockett, 315 S.W2d 646 (Tenn. 1958); (2) Board of Education

of Menphis Gty Schools v. Shelby County, 207 Tenn. 330, 339

S.W2d 569 (1960); and, (3) Phillips v. Anderson County,
Tennessee, 698 S.W2d 76 (Tenn. App. 1985).

Bradl ey County avers that the trial court’s reliance
upon Guffee was msplaced in that it only dealt with an intra-
statutory interpretation of what was T.C A 49-701 (now T.C A
49- 3-1001, et seq.) dealing with the issuance of school bonds.

Rat her, it argues that the issue before us is the inter-statutory
interpretation between two separate statutes - the Local

Governnent Public Obligation Act'® and the School Bond Act.?®3

@uffee was decided in 1958 prior to the adoption of the
Local Government Public Obligation Act in 1986. Mor eover, Board

of Education of Menphis Gty Schools and Phillips were al so

deci ded before the adoption of the Local Governnent Public
ol igation Act. Therefore, the court in those cases did not take
t he School Bond Act into consideration in its determ nation on

any of the cases.
We find that there is no conflict between the Local
Governnent Public Qbligation Act of 1986 and the School Bond Act

and the cases cited by the parties.

D. THE ATTORNEY GENERAL' S OPI NI ONS

T.C. AL 9-21-101, et seq.

T.C. A, 49-3-1001, et seq.
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Lastly, Bradley County argues that the Attorney
CGeneral’s Opinions should carry great weight with this Court and

that we should find that Bradl ey County has no obligation to

share the Notes proceeds with the Gty. In Washington County
Board of Education, 693 S.W2d at 348, Justice Drowota, addressed

the issue of an opinion by the Attorney General to the effect:

It appears that the present |awsuit was precipitated in
part by an opinion of the Attorney General for the
State of Tennessee that concluded that the Washi ngton
County Board of Education was w thout the necessary
authority to enter into the contract with

Mar ket Aneri ca. That opinion, dated February 25, 1983,
relied solely upon this Court's decision in Brown and
previ ous opi nions of the Attorney CGeneral. The Attorney
General observed that the duration of the contract and
the provision requiring docunentation that future
boards woul d be bound were the principal deficiencies
of the contract. Although opinions of the Attorney
General are useful in advising parties as to a
reconmended course of action and to avoid litigation,
they are not binding authority for |egal conclusions,
and courts are not required or obliged to follow them

On this point, we find Judge John B. Hagler’s
Menor andum Qpinion in the Cty of Sweetwater v. Monroe County, an
excellent review of the Attorney CGeneral’s Opinions, and directly

to the point in this matter. Judge Hagl er stated:

In arguing that the pro rata standard does not apply to
a “loan,” Monroe County relies primarily, and
reasonably, on a series of Attorney General Opinions
goi ng back to 1980. In 1980, the Attorney Ceneral

opi ned that the proceeds of capital outlay notes

(i ssued under T.C A 5-10-105, et seq., repealed in
1988) need not be prorated even though all taxable
property in a county was subject to a tax to retire the
notes. Op. Atty. Gen. No. 80-290 (June 10, 1980).

Rel ying upon this opinion, the Attorney General in 1988
opi ned that “general obligation bonds” issued pursuant
to the “Local Governnment Public Obligations Act of 1986
(T.C A 9-21-101, et seq.) Wich superseded all earlier
statutes dealing with bonds and notes, are not subject
to the mandated proration of T.C A 49-3-1003. Op.
Atty. Gen. No. 88-110 (June 2, 1988). Likew se,
relying on his 1980 and 1988 opi nions, the Attorney
General opined in 1989 and 1993 that the proceeds of
capital outlay notes also issued under the new 1986
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statute did not have to be shared. Op. Atty. Gen. No.
Ugo9-19 (March 10, 1989); U03-09 (February 2, 1993).

Al t hough opi nions of the Attorney General do not carry
t he wei ght of court opinions, they nust be accorded
great consideration not only because of the expertise
that office develops in advising state and | ocal
governnents but al so because of the reliance upon these
opi ni ons by governnental authorities.

Neverthel ess, the Court is forced to conclude that,
whil e the 1980 opinion, dealing with certain specific

| anguage in the then-current “capital outlay notes”
statute, may have been correct, the subsequent opinions
in 1988, 1989, and 1993 are incorrect.

A short analysis of these opinions is necessary to show
that the Attorney General failed, after the 1980
opinion, to take account of specific |anguage in the
1986 statute. The Attorney General in 1980, while
recogni zing the authority previously cited here, was

i npressed by the follow ng | anguage in T.C A 5-10-
501(s)(7), which, at that tinme, governed the issuance
of capital outlay notes:

“The provisions of clause ‘one’ of the first
Par agraph and the provisions of the second
par agraph of this section (which related to
school funding) shall be in addition to and
supplenental to all other provisions of other
laws of the State of Tennessee, provided that
whenever the application of these provisions
conflicts with the application of such other
provi si ons, these provisions shall prevail.”

Enphasi s added. This special |anguage convinced the
Attorney Ceneral that this “separate authority” for the
i ssuance of capital outlay notes was not subject to the
requi renent for allotting a portion of the note
proceeds to municipal or special school districts even
t hough the taxable property within such districts were
subject to the county’s taxing power. Op. Atty. Gen.
No. 80-290. The Attorney General acknow edged that
this “creates risk” of double taxation within the
school districts but noted that double taxation itself
is not unconstitutional where it is “plain that the

| egi sl ature intended such result.” Id.

However, the unreported Court of Appeals’
deci sion, ' which resulted when the parties to whomthe
Attorney Ceneral rendered the opinion brought an action
for Declaratory Judgnent, declined to follow the
Attorney Ceneral’s analysis. Although finding
proration unnecessary with respect to capital outlay
notes, the court reached this conclusion only by
striking down that portion of the county’ s resolution
pl edging a levy on all taxable property in the county.
The Court was of the opinion that the statute, which
aut hori zed the issue of capital outlay notes prohibited
the county fromlevying ad val oremtaxes for the

The Board of Trustees of the Trenton Special School District v. The
G bson County Leqgislative Board, et al., Ct. App. Western Section, Decenber 4,
1981, TAM 7/5-10.
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paynent of such notes.! The upshot is that the court

| eft undi sturbed the principle that pro rata allocation
I S necessary whenever there is a pledge to levy on all
t axabl e property in the county.

Fol Il owi ng the 1980 opi nion, the Attorney GCeneral
opined in 1988, 1989, and 1993 that the proceeds of
general obligation bonds and capital outlay notes,

i ssued under the new Local Government Public

ol igations Act of 1986, T.C A 9-21-101 et seq., are
not subject to the pro rata distribution requirenments
of T.C. A 49-23-1003. The Attorney Ceneral found, in
each of the three opinions, that no provision of the
new Act requires pro rata distribution anong school
systens within a county and that T.C A 9-21-124, like
the earlier statute he construed in 1980, provides that
if the “provisions of this law conflict with any other
provi sions of law or are inconsistent with any other
provi sions of law, the provisions of this chapter shal
prevail with respect to all bonds and notes issued
under this chapter.”

Unfortunately, the Attorney Ceneral in each of
t hese | ater opinions overl ooked another provision in
t he Local government Public Cbligations Act of 1986
whi ch was not in the “old capital outlay notes”
statut e:

9-21-107. Powers of Local
Governnments. /Al |ocal governments have the
power . . .to:

R R I b b S b b b b S b b b b S R I Rk b b b S b b S bk b b S b S 4

(4) pledge the full faith, credit and
unlimted taxing power of the |ocal
government as to all taxable property in the
| ocal governnment or a portion of the | ocal
governnent, if applicable, to the punctual
paynment of the principal of and interest on
t he bonds or notes issues to finance any
public works project.

kkhkkkhkkhkhkkhhkkhkhkhkkhhkhkkhhkhhkhkkhhkhhkhkhhkhkhkhkkhhkhkkhhkhhkkhkkikhkhkkhkkhkk

(5) in the case of a county or netropolitan
governnent which contains wthinits
boundaries a special school district and/or
incorporated city or town maintaining a
public school system separate fromthe county
or nmetropolitan government public school
system the tax pledge authorized by
subdi vi sion (4), when pl edged to the paynent
of bonds or notes issued to finance the
construction of public schools of the county
or netropolitan government serving outside
the territorial limts of such special school
district and/or incorporated city or town,
may be a pledge of taxes to be levied only
upon taxable property within that portion of
the county or netropolitan governnment |ying

It is possible the court m sread this prohibition as applying to
capital outlay notes when, in fact, it appears to have applied only to “grant
anticipation notes.” T.C. A 8§ 5-10-501(b)(6). Or, perhaps this court is
m ssing some link in the |egislative chain.
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outside the territorial limted of such
speci al school district and/or incorporated
city or town. . .~

There could not be a clearer statenent of the

| egislative intent that the only way to avoid
proration, as required by T.C A 49-3-1003, is a pledge
of taxes to be levied only upon taxable property within
that portion of the county |lying outside the
territorial limts of a city. Therefore, there is
no”conflict,” as existed with the earlier statute,
between the statute relating to general public
obligations and the statute relating to school
financing, and reading themin pari materia, the result
is that the proceeds of general obligation bonds,
capital outlay notes, and all other bonds and notes are
consi dered “school bonds” and are subject to the
proration mandate of T.C A. 49-3-1003.

We affirmthe decision of the Chancellor in respect to
the decision requiring Bradl ey County to share the proceeds of

the Notes with the Gty.

V. CONCLUSI ON

There being no dispute as to any material fact in this
matter, the Trial Court correctly granted Bradley County’ s notion
for summary judgnment on the declaratory judgnment portion of the
Conmpl aint and correctly granted the Cty's notion for sumrmary
j udgnent on the noney debt. For the reasons stated above, the
judgnent of the Trial Court is affirmed and the cause remanded
for collection of costs below. Costs of this appeal are adjudged

equal |y against the parties and their sureties.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.
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(Not Participating)

Don T. McMirray, J.
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